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INCLUDE ALL 
THE FACTS 


By MAJ. M. C. Goodpasture, USMC 


F YOU WERE ASKED the question, “What 
is an administrative report?” You may have 
had a difficult time giving an authoritative answer. 
Probably the first administrative report was a 
board of investigation which was procedurally de- 
fective and could not, therefore, be considered 
legal as a board of investigation but was held by 
the Judge Advocate General to be adequate for 
administrative purposes within the Navy De- 
partment. At any rate, the term is not defined 
in naval courts and boards, which makes only 
passing reference to the term in sections 722 and 
726. For a usable definition of the term “ad- 
ministrative report” refer to the September 1947 
issue of the JAG Journat and to the 1949 edition 
of Naval Justice. No effort is made here to give a 
definition of the term. The purpose of this article 
is to discuss an administrative report from the 
standpoint of the information it must contain. 

The administrative report, like its more formal 
relatives, the investigation, board of investigation 
and court of inquiry, is a means of reporting facts 
to higher authorities. For it to be of any value, 
all the facts must be reported; otherwise a false 
impression will be conveyed to those who must 
take official action based upon the report. Supe- 
riors in the chain of command make use of admin- 
istrative reports in various ways. Accidents in 
the use of military equipment may indicate to a 
superior that his command is not properly trained 
in its use. Another report may show that disci- 
plinary action is indicated, and the superior will 
order it on the basis of information found in the 
administrative report. 

Because such a large part of the Navy performs 
its duties today on wheels or wings, and because 
Navy people drive, ride or fly in pursuit of pleas- 
ure, vehicle casualties are the subject of many 
administrative reports. Accidents in which our 
people are injured or killed raise the question of 
misconduct, and line of duty is often a corollary 
question. Few vehicle reports are “cut and dried” 
cases; each one has some new fact added, or some 
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fact subtracted, so that none ever fits into the 
pattern of another. 


In actuality, no casualty ever fits neatly into an- 


other’s mold, whether it happens at sea or on 
shore. Every case will differ from all others, 
but vehicle casualties furnish, for our purpose 
here, the most impressive example we can offer 
as a demonstration of the necessity for finding 
and reporting all available facts. Don’t be mis- 
led by the details that follow, and believe exactness 
is required only in vehicle cases; exactness is 
always required. 

It will be profitable to examine in detail some 
of the more.important elements that you should 
be on the lookout for in preparing such a report. 
A survey of this nature in such a brief space can- 
not hope to cover each type of accident that can 
be imagined. At the best it can be only a quick 
look at the broad general factors that may be in- 
volved in a vehicle accident. In addition, means 
will be suggested to show how the report can be 
improved in reporting the known facts. In brief, 
it is proposed to discuss in the order listed the fol- 
lowing items which are considered important in 
investigating and reporting a vehicle accident. 

1. Speed factors, including estimated and ac- 
tual speed, lawful speed limits, use of skid marks 
in determining the speed, and damage to the ve- 
hicle as an element of determining speed. 

2. Road factors, including all road character- 
istics, natural obstructions to the driver’s vision, 
and the importance of road signs. 

3. Photographs and sketches of the accident 
scene. 

4. Other vehicles, information as to their part 
in contributing to the accident. 

5. Police reports; for impartial statements of 
fact. 

6. Traffic condifions at scene of accident. 

7. Light and weather conditions and effect on 
driver’s vision. 

8. Mechanical condition of the vehicle. 

9. Physical condition of the driver, to include 
sobriety and any facts showing fatigue and loss 
of sleep. 

10. Statements of all witnesses. 

11. Conduct of passengers. 


Speed Factors 


Everyone recognizes the importance of speed as 
a factor in a vehicle accident. Most reports con- 
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tain statements about estimated or actual speed, 


but many reports fail to give any information 
about the lawful speed limit in effect at the scene 
of the accident. This information is equally im- 
portant as the estimated or actual speed. If the 
lawful speed limit is furnished it is much easier to 
determine whether the actual speed was reason- 
able. A reader of the report generally can ascer- 
tain the speed limit in a State by going to the 
State statutes, but local ordinances may change or 
modify the limit set by the statute. Readers of 
your report may be unaware of this, or unable 
to secure such information. Therefore, it is essen- 
tial that this information be included in your 
report. 

There will be some accidents to which there will 
be no available witnesses who can give an estimate 
of speed. However, there will be other facts to 
be considered for an indication of speed. Among 
the things that may be considered are skid marks 
made during the course of the accident. It must 
be remembered, however, that the speed a skid 
mark indicates will vary with the type of road 
surface. To determine the relationship between 
skid marks and the speed of an automobile at the 
time it began to skid there are fairly accurate 
tables. 

Also, where actual speed is unknown, the 
damage done to the vehicle in an accident should 
be considered. Damage, as a criterion of speed, 
is not sufficiently reliable in itself to be deter- 
minative, but is nevertheless entitled to considera- 
tion. In considering damage to the vehicle you 
must keep in mind the type of accident because 
damage will vary according to the nature of a 
collision. Damage information should be in- 
cluded in a report whether it is necessary or not 
to rely on it for a determination of speed. It may 
be that later developments will give this informa- 
tion a degree of importance which was not fore- 
seen at the time of the investigation. 


Road Factors 


We have said that the type of road surface is 
an important factor in many accidents, and that 
the report should include accurate information on 
this point. There also are other road character- 
istics that must be given due consideration in the 
report. For instance, the road in question may 
have been a winding road with blind curves and 
steep grades. This would be such an obvious 
hazard that no reporting officer would fail to 
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include such information in his report. It is 
essential that all road characteristics be included, 
whether favorable or not. When describing a 
road do not state conclusions alone, but rather 
state facts from which a conclusion can be drawn 
about the nature of the road. 

A common error in describing the scene of an 
accident is to refer to it by street name without 
any further description. It is obvious that this 
does not convey to your reader any information 
of value upon which to base a decision. City 
streets vary in characteristics just as much as 
country roads. It is best to describe streets in 
terms of the number of traffic lanes and width in 
feet, whether the lanes are marked, whether the 
street is divided, and whether there are obstruc- 
tions such as safety islands. Also do not fail 
to report the condition of the street surface. Most 
reports, if the condition of the street surface is 
mentioned, dismiss it with an incomplete state- 
ment that it was “poor,” “fair,” or with some 
equally vague description. 

When an accident occurs at a curve in the street 
or road it may require special discussion in order 
to get the picture across to your reader. The most 
reliable and satisfactory means of conveying the 
effect of a curve in causing an accident are to draw 
a sketch or to submit a photograph of the scene. 
Descriptive terms such as “long” or “sharp” are 
helpful but do not have enough precision of 
meaning. 

Obstructions to the vision of the driver, caused 
by winding roads or roadside objects, should be 
carefully noted and descriptive information 
should be included. Any such obstruction should 
be examined from the viewpoint of the driver. 
To accomplish this most effectively you should 
visit the area at the same hour of the day at which 
the accident occurred. It may be that lighting 
conditions, combined with the obstruction were 
instrumental in causing the accident. 

Probably the most neglected item in any ad- 
ministrative report of a vehicle accident is that 
concerning road signs. The investigating officer 
should always examine the road to determine what, 
if any, signs were posted. The report should con- 
tain negative information if there were no signs. 
This matter of traffic warning signs can have a 
direct bearing upon the degree of negligence in- 
volved. Absence of signs may mitigate the de- 
gree of negligence. 
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Photographs and Sketches 


The truth of the well-known expression that 
“one picture is worth a thousand words” is never 
better illustrated than when used in connection 
with vehicle accident reports. For best results, 
photographs should be devoted to the road area, 
showing approaches to the scene of the accidenty 
skid marks, obstruction to the driver’s vision, etc. 
Although it is desirable to have a picture showing 
damage to vehicles it serves no useful purpose to 
devote a great many pictures to this subject. This 
shows the result but not the cause of the accident. 

In addition to photographs it is desirable to 
include a well-prepared sketch of the accident 
scene inthe report. Ina sketch the various phases 
of the accident can be depicted, showing distances 
by measurement or to scale, skid marks, road signs, 
traffic signals, and much other pertinent informa- 
tion. The advantage of a sketch over a photo- 
graph is that the latter can generally show only a 
limited area in a “close-up” shot. It may take 
several photographs to show one complete acci- 
dent scene, while one well-prepared sketch can do 
it all in one operation. The value of sketches and 
photographs cannot be overemphasized and they 
should be included in every administrative report. 


Other Vehicles 


It is obvious, when two or more vehicles are in- 
volved in an accident, that both drivers may be 
partially at fault. To properly arrive at the de- 
gree of negligence attributable to the service 
driver it is necessary to know just what part the 
other vehicle played in causing the accident. One 
or both of the drivers may have been violating 
traffic regulations at the time of the accident and 
it is important therefore, that their actions in con- 
tributing to the accident be included in your re- 
port. It is very likely that there will be a police 
investigation report that shows what, if any, traffic 
violations have been committed. 


Police Reports 


In nearly all acidents, other than those occurring 
on military reservations, there will be a. police 
investigation if there has been any extensive dam- 
age or if injuries have been incurred. A copy of 
this report should be obtained and enclosed as part 
of the administrative report. In States where 
police reports are not released to the public, a 
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statement from the individual police investigating 
officer should be obtained. Whether or not the 
police will release a copy of the accident report, you 
can still ascertain whether any traffic violations 
have been charged. In considering offenses that 
may be charged it is well to keep in mind that only 
those charges which involve reckless or drunken 
operation of a vehicle are material in a misconduct 
determination. 

It is not enough to merely show that a person 
has been charged with some traffic offense because 
such charges may be placed as a matter of routine 
and may later be dismissed without ever coming 
to trial. Therefore, it is essential to show the 
final disposition of the offense charged. Even 
where a person is convicted of an offense in the 
civil courts, the conviction is not conclusive proof 
of misconduct. Such convictions are entitled to 
considerable weight in the misconduct determina- 
tion, but they do not preclude the Judge Advocate 
General from reaching a differing conclusion. 


Traffic Conditions 


In all administrative reports describing traffic 
conditions prevailing at the scene of an accident 
there is a tendency to use terms of such vague im- 
port that they have doubtful value. The terms 
“medium,” “heavy,” or “light” as descriptive of 
traffic conditions, are mere conclusions based on 
the judgment of the reporting officer and do not 
give the reader of the report a precise picture. Yet 
the condition of traffic in general may be a very 
crucial element'in a given case, especially if the 
accident resulted from cutting in and out of traffic 
lanes. The over-all traffic may be considered 
heavy but if there were no vehicles near the one 
concerned in the accident it will create the wrong 
impression to say that traffic was “heavy” without 
qualifying the statement further. The report 
should convey to the reader facts which will show 
the number of cars in the general vicinity of the 
accident at the time of its occurrence. 


Light and Weather Conditions 


When the light or weather conditions were such 
that the driver’s vision may have been obscured, 
three facts must be considered together, to reach a 
proper conclusion. First, what were the light and 
weather conditions; second, how did they affect the 
driver’s vision or control of the vehicle; third, in 
what manner was the vehicle being operated. 


The first element needs no discussion other than 
to say that the report must. clearly show the pre- 
vailing conditions. The second condition above 
will cause the most difficulty. The driver’s vision 
may have been obscured by any number of things. 
The vehicle may have had poor headlights, a dirty 
windshield, or defective windshield wipers. Aside 
from these facts the driver’s vision may have been 
obscured by heavy rain, fog, or snow. After set- 
ting out the details of these factors, the report 
should give your impression of the effect on the 
driver’s vision. This impression will be more re- 
liable if you inspect the scene of the accident under 
the same light and weather conditions prevailing 
at the time of the accident. After ascertaining the 
light and weather conditions and the effect on the 
driver’s vision, you can then turn to the manner 
in which the vehicle was operated under those con- 
ditions to determine whether it was operated in 
a manner which took the other factors into consid- 
eration. There is nothing to prevent a person from: 
traveling under adverse weather conditions pro- 


vided he travels at a speed commensurate with his _ 


ability to see ahead and control his vehicle. Under 
limited light conditions a motorist should always 
be able to bring a vehicle to a stop within the dis- 
tance that discernible objects ahead can be seen. 


Mechanical Condition of Vehicle 


It will usually be difficult to obtain much infor- 
mation on this point, but the subject should be ex- 
plored until you are sure either that there is no 
information available, or that you have all the in- 
formation that can be secured. Many vehicles are 
damaged so extensively that no reliable informa- 
tion about their previous mechanical condition 
may be obtained by later inspection. However, 
examining the vehicle is not the only means of 
securing the desired information. Questioning of 
the driver or passengers may reveal that there had 
been a mechanical defect, or the same information 
may appear in a police report. If a vehicle is not 
too badly damaged, it should always be examined 
for defects in the steering apparatus. It is not an 
uncommon claim of the driver that something went 
wrong with the controls. Your examination of 
the vehicle can, in many cases, substantiate or dis- 
prove such claims. 

Once it is shown that a mechanical defect con- 
tributed materially to causing the accident it 
should be determined whether the driver had prior 
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knowledge of the defect. Then it should be shown 
that the driver knew, or reasonably should. have 
known, what the defect meant to his driving safety. 

In this connection you may consider the driver’s 
age, his experience, and his general mechanical 
knowledge. Once you have shown the defect, 
prior knowledge, and that the driver knew what 
the defect meant to his driving safety, you have 
pointed up a significant factor that may, in some 
cases, indicate gross negligence. 

Physical Condition of the Driver 

When considering the physical condition of the 
driver, probably the first thought of an investigat- 
ing officer will be whether or not the driver was 
intoxicated. Because the manifestations of in- 
toxication may be exhibited in numerous ways, the 
report should clearly show all the evidence per- 
taining to the driver’s state of sobriety. Some of 
the most common symptoms of intoxication are a 
staggering gait, incoherence of speech, dilated eye 
pupils, inability to perform muscular-coordination 
tests, etc. This evidence may be obtained from the 
statements of witnesses who observed the injured 
person or from examinations conducted by a medi- 
cal officer. In addition to the clinical symptoms 
of intoxication, the report should contain the re- 
sults of a Bogen’s test, if one was made. 

When a person has been injured and exhibits 
symptoms of intoxication, some consideration 
must be given to the possibility of shock. A per- 
son in shock will sometimes exhibit symptoms 
which can be mistaken for intoxication. In such 
cases, it is most desirable that a Bogen’s test be 
made to reduce the possibility of error. 

If it is suspected that a driver was asleep at the 
wheel, at the time of the accident, it will be neces- 
sary to show the amount of sleep he had lost 
previous thereto. It is essential to show, in such 
cases, whether the driver had any warning that 
he was about to succumb to sleep. If he had lost a 
considerable amount of sleep, this fact alone may 
be sufficient to imply that he had knowledge that 
he was about to go to sleep. Your report, there- 
fore, should be specific about the number of hours 
of sleep that the driver had lost recently, and 
should include any other facts that may show 
fatigue, or that indicate that the driver was 
warned that sleep was imminent. 


Statements of Witnesses 


It should be a cardinal rule in making an inves- 
tigation and in preparing the administrative 
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report to take a signed statement from each wit- 
ness to the accident in addition to statements from 
the participants. A very lucid account of an 
accident may be written without including such 
statements in the report, but their inclusion is 
most desirable for another reason. In the event 
a misconduct holding is finally arrived at, there 
may be later complaints that the decision was 
based on a misapprehension of fact. If there 
should be such complaints the report can then 
be produced and the complaining party confronted 
with the signed statements. The inclusion of such 
statements is one of the most important elements 
of a good administrative report. 

It will happen in many accidents that a person 
who was present did not actually observe events 
leading up to the accident. When you find this 
situation, get a signed statement from that person, 
in which he states that he did not observe the 
accident. On the surface it may appear to be a 
waste of time and paper to secure such a state- 
ment, but if it is a close case it will save both time 
and paperwork in the long run. If a person ap- 
pears to have been in a position to observe the 
accident, yet makes no statement of fact for in- 
clusion in your report, the report may be returned 
to secure his statement. Inasmuch as he has 
nothing to contribute in the way of useful in- 
formation, this only results in an unnecessary 
delay in deciding the issues. 


Passengers 


There are only a very few occasions when a 
passenger will be considered in a misconduct 
status. In general, they are: When he interferes 
with the operation of the vehicle; when he is a 
participant in the theft of a vehicle and impliedly 
consents to the manner of its operation to escape 
detection ; and when both driver and passenger are 
seeking to escape the scene of a crime or avoid be- 
ing arrested. In the two latter cases it is necessary 
to set out clearly the circumstances that spell out 
the joint venture, to hold the passenger responsible 
for the acts of the driver. 

Throughout this article the emphasis has been 
placed on the necessity of reporting all the facts. 
This has assumed that the information és available 
and can be obtained. Admittedly, in some cases, 
the facts you will need to make out a clear case 
cannot be found, even with the most diligent effort. 








You 
by st 
able 


worl 
trou 
tive 

min 
prey 


the : 


(inc 
son! 


fror 


line 
hav 














You can still improve the quality of your report 
by stating that the missing facts are not ascertain- 
able after due and diligent search. 

With a little common sense and a lot of spade 
work no one should have any great amount of 
trouble in submitting a satisfactory administra- 
tive report. While preparing the report keep in 
mind these general rules which are applicable in 
preparing an administrative report on any subject : 

1. All the facts must be reported. 

2. The ultimate goal of the report is to make 
the reader an “eye-witness” to the incident. 

3. Be specific as to time, dates, places, and names 
(including the serial numbers of all naval per- 
sonnel). 

4. Do not state bare conclusions; give the facts 
from which the conclusion can be drawn. 

5. Get statements from all witnesses. 

6. Submit sketches and photographs. 

7. Give an opinion as to the misconduct and 
line of duty status of all naval personnel shown to 
have been killed or injured. 


PROMOTIONS 
TAKE TIME 


By LCDR Paul W. McEntire, USN 


HERE WAS A TIME, not so many years 
ago, when the promotion procedure in the 
Navy was a comparatively simple thing. During 
the war your promotions were effected by Alnav 
authorization, coupled with a medical examination 
by one doctor, plus a taking of the “oath of office,” 
and everything was finished. You were promoted ! 
In short, everything. being equal, you could see 
the Alnav one day and put on your new stripes 
the next. However, with the cessation of hostili- 
ties, the Navy has returned to a more formal 
procedure for promotions, i. e., selection boards, 
boards of medical examiners, naval examining 
boards. With the speedy system employed during 
the war still fresh in many minds, it is not hard to 
understand why many officers are asking the 
question, “Why the delay in my promotion?” 
Under the promotion procedures in effect to- 
day, there are two basic requirements which must 
be met, (1) selection and (2) qualification. The 


first is relatively simple; you are either in the 
eligible zone, or you are not. If you are, there 
is very little that you can do other than relax and 
take comfort in all the good things in your record 
and try to forget the bad things, if there are any. 

Selection boards are convened annually by 
SecNav to consider officers of a designated rank 
for promotion to the next higher grade. They 
must meet for 10 full days and, upon the con- 
clusion of their proceedings, must certify that they 
have carefully considered the case of every officer 
whose name was furnished to them by SecNav, 
and that in the opinion of at least two-thirds of the 
acting members, the officers selected are the best 
fitted (in some cases, merely fitted) to assume the 
duties of the next higher grade. When the rec- 
ord of proceedings of a selection board has been 
completed and signed by all the acting members, 
the recorder delivers it, by hand, to the Office of 
the Judge Advocate General, where it is reviewed 
for legality. 

If the board has been conducted in accordance 
with the pertinent provisions of law, and all of 
the instructions contained in its precept have been 
carried out, the Judge Advocate General submits 
the record of proceedings to SecNav with the state- 
ment that, in his opinion, the proceedings and rec- 
ommendations of the board are legal. If it meets 
with the approval of SecNav he, in turn, submits 
it to the President, via SecDef, with the recom- 
mendation that the report and recommendations 
of the board be approved. 

As soon as the President has placed his approval 
upon the board, the Service is generally informed 
by an Alnav listing the names of all the officers 
selected. This Alnav also contains instructions 
telling which of the officers selected are to be issued 
orders by their commanding officers to take their 
physical examination immediately. This deter- 
mination is based on the present existing vacancies 
and those reasonably expected in the very near 
future. If you have not been so designated, you 
will be authorized to take your physical examina- 
tion at some later date, depending upon’ vacancies. 

If you are one of those selected, you then face 
the problem of qualifying. This you will accom- 
plish in two steps, namely, by successful appear- 
ances before a Board of Medical Examiners and 
a Naval Examining .Board. You may never 
actually appear before the latter, but that will be 
discussed later. 

















































Section 860, Naval Courts and Boards, provides, 
in part, as follows: 


“No officer shall be promoted to a higher 
grade on the active list, * * * until he 
has been examined by a board of naval sur- 
geons and pronounced physically qualified to 
perform all his duties at sea, * * *.” 


However, this does not exclude from promotion 
any officer in whose case a medical board reports 
that his physical disqualification was occasioned 
by wounds received in line of duty, and that such 
wounds do not incapacitate him for other duties 
in the grade to which he is being promoted. 

Shortly after the results of the selection board 
have been announced, you will receive written 
orders from your commanding officer to report to 
the president of the Board of Medical Examiners 
nearest your command. The orders may include 
the time, date, and place you are to report, but 
in some instances you may be required to make 
your own appointment with the board. On the 
date designated you should present yourself before 
the board for examination and surrender your 
orders. After being examined, your orders will 
be endorsed to the effect that you reported and 
were found physically qualified to perform all 
of your duties at sea, or to the contrary, as the 
case may be. The board will return the original 
orders to you, endorsed, and a certified copy will 
be attached to the record of proceedings of the 
board. The board then prepares a record of pro- 
ceedings in conformity with sections 872 through 
885, Naval Courts and Boards. The record is 
signed by the acting members (not less than two 
may act) and it is forwarded by the board directly 
to the Office of the Judge Advocate General. 

If you are a temporary officer (permanent chief 
warrant, warrant or enlisted status) you have, at 
this point, done everything that you can to qualify 
for the promotion, because section 316 (k), title 
ITI, of the Officer Personnel Act of 1947, sets forth 
that the provisions of law relative to the mental, 
moral, and professional examination of officers 
prior to promotion are not applicable to officers 
not holding permanent appointments on the active 
list of the Regular Navy above the grade of com- 
missioned warrant officer. 

If you are a Reserve officer, the foregoing para- 
graph applies, except that Reserve officers are re- 
quired to complete certain correspondence courses 
in order to qualify professionally for promotion. 
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Complete information on this subject has been 
promulgated in “Administration and Use of Naval 
Correspondence Courses, Navpers 10840.” The 
instructions contained therein are extensive and all 
Reserve officers should refer to this publication for 
further information. 

However, if you are an officer holding a perma- 
nent appointment above the grade of commissioned 
warrant officer on the active list of the Regular 
Navy, you must, in addition to your physical ex- 
amination, take a written professional examina- 
tion. (This rule does not apply, however, to offi- 
cers being promoted to flag rank, since they are 
examined on record only by the Naval Examining 
Board.) There have been other exceptions to the 
written examination rule in the past, but they will 
become increasingly fewer in the future, and will 
not be dealt with here. 

Again, in the case of your professional exami- 
nation, you will be issued orders by your com- 
manding officer to report to a supervisory board, 
which will conduct your written examination. 
These orders are based upon authorization issued 
by the Chief of Naval Personnel and promulgated 
in the Navy Department Bulletin. Your orders 
will indicate the time, date, and place you are to 
report, and again you will surrender your orders, 
which will be endorsed to the effect that you re- 
ported as directed therein. A certified copy of 
these orders, so endorsed, will be attached to the 
record of proceedings of the supervisory board. 
This board is well named because all it does is 
supervise you while you take the examination. 
During the course of the examination you will sign 
statements to the effect that you have no objection 
to your examination being conducted by the Naval 
Examining Board, that you received no unauthor- 
ized assistance during the progress of the exami- 
nation, and that you waive all right to be present 
in person before the Naval Examining Board 
which will finally pass upon your case, except in 
the event that you are found disqualified. Upon 
completion of the written examination, the super- 
visory board will prepare a record of proceedings 
in your case, in accordance with sections 943 to 
950, Naval Courts and Boards, and forward it to 
the Naval Examining Board in Washington, D. C. 
It is this board that grades your examination and 
finally passes upon your case. 

After a thorough review of your records, to- 
gether with your written examination, the Naval 
Examining Board formally determines your 
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mental, moral, and professional fitness to perform 
all of your duties at sea, or in the case of an SDO 
officer, Wave officer, EDO officer, etc., determines 
your professional fitness to perform all the duties 
required of you by law. After the Naval Exam- 
ining Board has made this determination, it will 
prepare a record of proceedings in your case, in 
accordance with sections 933 and 934, Naval Courts 
and Boards, and will forward it directly to the 
Office of the Judge Advocate General. 

Assuming that you have received a. favorable 
certification from the Board of Medical Exam- 
iners and the Naval Examining Board, you can 
now sit back, relax, and WAIT. One might say 
that the burden of proof, as well as the burden of 
proceeding insofar as you are concerned has ceased 
to exist. You have fulfilled all of your obliga- 
tions toward qualifying for promotion, and from 
this point on it is a problem of administration.: 
However, like everything that has gone before, the 
rest of the process is also time consuming, so don’t 
get discouraged. 

The records of proceedings discussed above come 
to the Retirement and Examining Boards Review 
Branch of the Military Law Division of the Office 
of the Judge Advocate General, where they are 
reviewed for legality. However, it should be 
emphasized that the Office of the Judge Advocate 
General does not promote anyone, does not weigh 
the evidence present in a case, does not inquire into 


the reason why a board made a particular certifica- _ 


tion; it is concerned solely with the question of 
whether the certification is one that is authorized 
by law, and whether it was reached by a lawful 
process. 

If the records of proceedings of the Board of 
Medical Examiners and the Naval Examining 
Board in your case are legal in all respects, your 
name is then placed on an en bloc letter for SecNav 
approval. When SecNav has approved this letter 
a copy of it is forwarded to the Promotion Section 
of the Bureau of Naval Personnel, and at this 
point the Office of the Judge Advocate General 
ceases to have anything more to do with your pro- 
motion. The Chief of Naval Personnel has, in 
effect, been informed that you have qualified phys- 
ically, mentally, morally, and professionally for 
your promotion. 

It might seem that the Promotion Section of 
BuPers has done nothing in your case up to this 
point, but such is not the case. As soon as the 


President approved the proceedings and recom- 
mendations of the selection board in your case, the 
Chief of Naval Personnel prepared and sent to 
the Senate for confirmation, subject to physical, 
mental, moral, and professional qualification, a list 
of all officers sélected for promotion by that board. 
Therefore, generally speaking, by the time you 
have qualified, the Senate has long since confirmed 
your new appointment. Consequently, when the 
Promotion Section of BuPers is informed that you 
have qualified for your promotion, that section 
makes the following determination in your case: 

(a) Is there an existing vacancy for you? 

(b) If you are an unrestricted line officer or a 
limited duty officer of the grade of lieutenant or 
above in the Regular Navy, have you completed 
24 months of sea or foreign duty in your present 
grade? 

If you are an unrestricted line officer, or a 
limited duty officer of the grade of lieutenant or 
above in the Regular Navy, and (a) and (b) above 
can be answered in the affirmative; or if you are 
other than an unrestricted line officer or a limited 
duty officer of the grade of lieutenant or above in 
the Regular Navy, and (a) above can be answered 
in the affirmative, the Promotion Section of Bu- 
pers will place your name along with others on an 
en bloc letter for SecNav’s approval, listing the 
names, ranks, and effective dates of the new ap- 
pointments. When this letter is signed . by 
SecNav, you are then notified, either through 
publication in the Navy Department Bulletin or by 
individual letter, that SzcNav has appointed 
you to a designated rank and that such rank is 
effective as of a certain date. The rest is easy and 
a pleasure! Armed with the above information, 
now all you have to do is go before your command- 
ing officer or reporting senior, execute your oath 
of office and acceptance, and you have just been 
promoted. The original and one copy of the ex- 
ecuted oath and acceptance should be forwarded 
to the Chief of Naval Personnel, one copy should 
be retained by your commanding officer, one copy 
retained by you and, last but far from least, two 
certified copies should be delivered to the disburs- 
ing officer carrying your accounts. 

It has been a long time—in fact, as a general 
rule, at least a minimum of about 4 months have 
passed since you were selected—but with that new 
stripe and the extra money, it was worth the time, 
the trouble, and the wait. 


































































DISABLED RESER VISTS AND THE LAW— 
| PART II 


By LTCOL O. V. Bergren, USMC 


The statute is clear that the Reservist must be 
“employed” on active duty, active duty for train- 
ing or inactive-duty training at the time of his 
injury. The scope and meaning of the word “em- 
ployed” is subject to considerable question in 
many cases. 

The meaning Congress intended to give the 
word “employment” is not absolutely clear. The 
preamble of Public Law 108 states that it is an 
act “To provide benefits for members of the re- 
serve components of the armed forces who suffer 
disability or death from injuries while engaged 
in active duty training for periods of less than 
thirty days or while engaged in inactive duty 
training.” [Italics supplied.] The committee 
hearings on the bill, S. 213, which later became 
Public Law 108, are of no help in determining 
the congressional intent as to the limitations of the 
word. However, both the House and Senate re- 


ports contain identical wording as to the purpose 
of the bill: 


“The purpose of the bill is to extend to re- 


servists * * * _ killed or injured while ren- 
dering service under competent orders for short 
periods of time, the same benefits they would re- 
ceive if serving for periods in excess of 30 days.” 
[Italics supplied.] (S. Rept. 582, 81st Cong.. 
p. 2 (1949) ; H. Rept. 95, 81st Cong., p. 1, 1949.) 

The Judge Advocate General has applied the 
standard of “rendering service under competent 
orders” as a norm for determining whether or 
not an inactive Reservist in uniform who was 
killed en route to a weekly drill was “employed” 
on inactive duty training. It was held that he 
was not so employed, and hence no rights accrued 
to his beneficiaries under Public Law 108. 
(JAG:I:JEB:bem/MM-Brinker, Richard/A9 
dated 16 Jan. 1950.) 

Whether or not a Reservist en route home (or 
elsewhere) from a drill would be considered as 
being employed would, at first blush, appear to 
present an identical question requiring the same 
negative answer. However, it is possible that 
there might be exceptions in some such cases, since 
such a Reservist would have entered into a status 
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of employment, and the question would be whether 
or not that employment status had terminated. 
For example, it is questionable whether or not the 
general rule of travel to or from a drill not being 
“employment” within the meaning of Public Law 
108 would be applicable in the hypothetical case 
of a Reservist who had participated in a weekly 
drill on a naval base, and, while still on the base 
proceeding in a government vehicle to the base 
gymnasium to participate in an “intramural” 
basketball game was injured when the vehicle had 
an accident. The fact that he was still “within the 
portals” of the naval base, traveling in a govern- 
ment conveyance to a semiofficial event might fur- 
nish strong reasons for considering such a Reserv- 
ist “employed” at the time. 

It has been held that a Reservist whose injury 
consisted of a gunshot wound inflicted by a volun- 
teer shore patrolman at a dance given by and for 
the members ofan organized Reserve unit in a na- 
val armory, is entitled to no rights or benefits 
under Public Law 108. (JAG:/:4:TJM :edn, 
dated 16 Jan. 1950.) However, in the previously- 
mentioned hypothetical case of the basketball 
player, it is possible that he might be eligible if 
his status of employment were considered to be 
still in effect. This conclusion is predicated upon 
the presumption that the meaning of “employ- 
ment” is susceptible of several approaches. 

Any Reservist actually rendering service un- 
der competent orders will be considered as “em- 
ployed.” This will be the usual type of case, and 
the one that really motivated the passage of Pub- 
lic Law 108. This type might be referred to as 
the “chipping hammer” case—the’ Reservist in- 
jured while performing his assigned duties. This 
type of case would also appear to include the com- 
manding officer of an Organized Reserve Unit 
injured while working on his administrative duties 
in a Naval Reserve armory on a nondrill night. 
Such an officer would surely be rendering service 
under competent orders and, it is submitted, would 
be eligible for benefits under Public Law 108 de- 
spite the fact that he had not assumed the status 
of employment, as he would have if he had been 
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; injured at a drill. Whether this commanding offi- 





cer would be “employed” while doing similar work 
in his home presents a closer question, involving 
basically the problem of proof. This situation 
presents a nice question, the answer to which must 
await an actual case. 

This brings up the second approach to an in- 
terpretation of “employment”—the concept of 
complete coverage while in a “status” of employ- 


ment. It would be an unduly strict and harsh — 


interpretation of the statute to limit its coverage 
to “chipping hammer” cases. Thus, it appears to 
be clear that a Reservist on 2-weeks training duty 
is “employed” 24 hours per day, and would be 
eligible for benefits under Public Law 108 for in- 
juries incurred while on liberty, provided, of 
course, that he otherwise qualifies. Similarly, it 
would seem that a Reservist injured during a 15- 
minute “break” at a weekly drill would be con- 
sidered “employed” at the time of the injury even 
though the cause of the injury had no relation 
to the nature of his duties. 

It is clear that many of the close questions as 
to “employment” will concern inactive duty train- 
ing. However, the question of whether or not a 
Reservist enroute, under orders, to a period of 
active duty for training is covered by Public Law 
108, has been answered, to a certain extent at 
least, by the Comptroller General in a decision 
to the Secretary of the Navy, B-86312, dated Oc- 
tober 14, 1949. A woman Reserve officer was 
ordered to proceed and report to the Naval Reserve 
Training Center, Battle Creek, Mich., for a physi- 
cal examination. If found physically qualified, 
she was to proceed and report to the Medical Offi- 
cer in Command, Naval Hospital, Great Lakes, 
lll., for further assignment by him to training 
duty for a period of 14 days. After passing the 
physical examination at Battle Creek, and while 
proceeding to Great Lakes, she was injured in an 
automobile accident. Although the question of 
her eligibility for benefits under Public Law 108 
was not asked by the Secretary of the Navy, the 
Comptroller General commented upon it. After 
quoting Public Law 108, he said: 

“It will be noted that Commander Rose could 
not be entitled to the benefits of the aboveé-quoted 
provisions of law unless her injury could be con- 
sidered to have been incurred while ‘employed’ on 
active duty or on training duty. However, as 
noted above, she never was so employed but was 


employed in travel to training duty when injured. 
The answer would necessarily be the same had 
she been employed in travel to active duty when 
the injury was sustained.” 

The precise effect of this Comptroller General’s 
decision is not yet clear. There is no doubt, how- 
ever, that he is presently of the opinion that travel 
to active or-training duty, even under orders, is 
not “employment” within the meaning of Public 
Law 108. This opinion, it is submitted, is unduly 
restrictive and inconsistent with the intent of Con- 
gress to give Reservists the same benefits as Reg- 
ulars. In view of its apparent unpopularity with 
the three services and with Reserve organizations, 
this writer would not be surprised to see a stat- 
utory amendment designed to place such Reserv- 
ists within the “charmed circle.” 

In any event, it is well to remember that Reserv- 
ists injured while enroute to or from active or 
training duty are eligible for hospitalization re- 
gardless of meeting the requirements of Public 
Law 108. This right to hospitalization is provided 
by the Naval Reserve Act of 1938, as amended (34 
U. S..C. 855c). It has been held, however, that 
Reservists enroute to or from a drill are not so 
entitled to hospitalization under that statute 
(CMO 9, 1949, 215). 


Benefit of the Doubt 


Public Law 108 is a beneficial statute and conse- 
quently should be liberally construed. This is 
consistent with a general rule of statutory con- 
struction. This does not mean, however, that a 
presumption of eligibility for benefits under Pub- 
lice Law 108 will immediately follow when a Re- 
servist is disabled or killed. It would seem safe 
to say, however, that all cases where a genuine 
doubt exists as to facts, for lack of evidence or 
otherwise, should be resolved in favor of the Re- 
servist or his beneficiaries. For example, where a 
Reservist on training duty is found dead on the 
sidewalk on his duty station with a bruise on the 
side of his face and ear, nobody saw him fall, and 
the autopsy discloses that the cause of death was 
a cerebral hemorrhage, the death should be con- 
sidered as having resulted from injury when medi- 
cal experts disagree as to whether the fall was the 
cause or the effect of the cerebral hemorrhage. 
Similarly, in cases where the line.of duty status 
is questionable by reason of possible misconduct, 
in the absence of a clear showing of misconduct 
which proximately resulted in the injuries, those 
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Reservists should be given the benefit of the doubt, 
and a favorable ruling, as to line of duty. 


Benefits Contemplated by Public Law 108 


Congress, when it enacted Public Law 108, in- 
tended to place the Reserves on an equal footing 
with Regulars insofar as benefits for disability or 
death are concerned. The limiting of benefits for 
the “less-than-30-day” Reservists to injuries was 
prompted only by the obviously difficult, if not 
impossible, job of administering a statute that 
accorded such benefits to all Reservists for diseases 
as well as injuries. 

Reservists who qualify under Public Law 108, 
or their beneficiaries, “shall be in all respects en- 
titled to receive the same pensions, compensations, 
death gratuity, retirement pay, hospital benefits, 
and pay allowances as are now or may hereafter 
be provided by law or regulation for officers, war- 
rant officers, nurses, and enlisted men of corre- 
sponding grades and length of service of the 
Regular Navy or Marine Corps: Provided, That 
if a person who is eligible for the benefits pre- 
scribed by this Act be also eligible for pension 
under the provisions of the act of June 23, 1937 
(50 Stat. 305), compensation from the Bureau 
of Employees’ Compensation, Federal Security 
Agency, under the provisions of section 304 of the 
Naval Reserve Act of 1938 (52 Stat. 1181), as re- 
tired pay under the provisions of section 310 of 
the Naval Reserve Act of 1938 (52 Stat. 1183), he 
shall elect which benefit he shall receive.” (Pub- 
lie Law 108, supra.) 

It is clear that a Reservist who is disabled, and 
who otherwise meets the requirements of Public 
Law 108, is entitled to hospitalization and to full 
pay and allowances until released from the hos- 
pital. If the disability is permanent, he also has 
the same right to physical retirement as does a 
Regular. Eligibility under Public Law 108 does 

not, however, automatically qualify the “part- 
time” Reservist to retirement pay. He must, in 
addition, meet the standards prescribed by section 
402 (c) of Public Law 351, supra, which are, in 
general terms, stated as follows: He must be found 
to be unfit to perform the duties of his office, rank, 
grade, or rating by reason of physical disability 
resulting from an injury (the over-30-day-active- 
duty Reservists are covered for diseases, etc., as 
well—see part three, “from injury,” supra) ; that 
the injury was not the result of intentional mis- 
conduct or wilful neglect of the Reservist; that 
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the disability is 30 per centum or more in accord- 
ance with the standard schedule of rating disabili- 
ties in current use by the Veterans’ Administra- 
tion; that such injury was the proximate result of 
the performance of active duty, full-time training 
duty, other full-time duty, or inactive duty train- 
ing, as the case may be; and that the disability 
may be, or is, permanently incapacitating. (See 


_ “New Retirement Regulations,” JAG JOURNAL, 


Jan. 1950, p. 7.) 

Ignoring for the moment the question of the 
permanency and degree of the disability, the big, 
new requirement presented by the retirement 
statute to the retirement-aspiring part-time Re- 
servist who has already qualified under Public 
Law 108 appears to be the necessity that the injury 
from which his disability stems be the “proximate 
result of the performance of active duty, full-time 
training duty, other full-time duty, or inactive 
duty training.” 

However, the applicability of this new condition 
at this time is not absolutely clear. Section 402 
(a) of Public Law 351, swpra, which deals with 
the physical retirement of Regulars and Reservists 
who have been called or ordered to extended active 
duty for a period in excess of 30 days, contains a 
proviso to the effect that “any disability shown to 
have been incurred in line of duty during a period 
of active service in time of war or national emer- 
gency shall be considered to be the proximate result 
of the performance of active duty.” Section 402 
(c), supra, which contains retirement regulations 
for all other naval personnel, contains no such 
proviso: 

Inasmuch as this country is still legally in a 
state of national emergency, it is apparent that 
the Regulars and “over-30-day-active-duty” Re- 
servists are still given 24-hour-a-day coverage for 
disabling injuries, i. e., their meeting the require- 
ment of line of duty satisfies the prescribed re- 
quirement of “proximate result of the performance 
of active duty” as long as we are in a state of 
national emergency. The question arises, however, 
as to whether or not the part-time Reservists fall 
within the purview of that proviso. It is the opin- 
ion of this writer that they do not and will have 
to meet the requirement that their disability be the 
proximate result of the performance of their duty. 
This problem has not arisen as yet, and thus has 
not been the subject of an opinion by the Judge 
Advocate General or a decision by the Secretary of 
the Navy. 
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The meaning of “proximate result of the per- 
formance also is vague. It is quite apparent that 
Congress meant that this new standard should be 
different from and more stringent than the old re- 
tirement requirement of “incident of the service” 
or its analogous equivalent, “line of duty.” In 
the original Bill, the injury had to be the proxi- 
mate result of the direct performance of duty. 
This contemplated a very strict standard—a 
“workmen’s compensation case” approach. This 
was considered to be too strict, and consequently 
the word “direct” was deleted to liberalize it. 
(S. Rpt. 773, 81st Cong., p. 23 (1949) ; H. Rpt. 779, 
81st Cong., p. 34 (1949).) The report of the 
House Armed Services Committee on this bill, in 
commenting about Sec. 402 (c) of Public Law 351, 
supra, states that the injury resulting in disability 
must have “* * * occurred while engaging in 
the performance of his duties as a member and 
that the cause of such injury was the performance 
of his duties. * * *” (H. Rpt. 779, supra, at 
p. 34.) The above-cited Senate Report No. 773 
contains similar language at page 23. 

It seems safe to say that the standard, “proxi- 
mate result of the performance of duty”, is more 
strict than the old concepts of “incident of the 
service” or “line of duty”, but is more liberal than 
the approach of the workmen’s compensation 
cases. The latter approach would restrict retire- 
ment to only the “chipping hammer” cases. The 
hearings before the Senate Armed Services Com- 
mittee on H. R. 2553, page 1930, et seg., indicate 
that uniformed personnel who live “off station” 
would be covered, for retirement purposes, while 
traveling to and from their homes.. It is possible 
that a liberal approach in the administrative inter- 
pretation of this concept might result in coverage 
during all leave and liberty, so long as the injury 
does not occur while the person is pursuing a 
private avocation. 

At any rate, it is obvious in view of the fore- 
going that an administrative determination that 
a Reservist qualifies for all rights and benefits 


_ which accrue under Public Law 108 is no guaran- 


tee of physical retirement for that Reservist, even 
if he is totally and permanently disabled. 

It might be well to point out that a Reservist 
with over 8 years’ active service who is on active 
duty for more than 30 days need not meet the re- 
quirement of “proximate result of the performance 
of duty.” His injury must not, however, occur 


during a period of unauthorized absence. (Sec. 
402 (6) of P. L. 351, supra.) 

We have seen that a Reservist might qualify for 
hospitalization and pay and allowances under Pub- 
lic Law 108 but fail to be eligible for physical re- 
tirement under Public Law 351. The dissimilarity 
of these two statutes seems to work both ways. 
In other words, a permanently disabled Reservist 
has a right to a hearing before a Clinical Board 
or Physical Evaluation Board, with a view to 
his being retired with pay, regardless of his eligi- 
bility under Public Law 108. Put in another way, 


it is possible for a Reservist who has been adminis- | 


tratively determined to be noé eligible for bene- 


fits under Public Law 108 to be physically retired . 


with pay. The basis for this startling statement 
is that Public Law 351, which was enacted into 
law after Public Law 108, clearly gives, by virtue 
of sections 413 and 402 thereof, the right to all 
disabled Reservists to a full and fair hearing prior 
to their physical discharge, and the right to re- 
tirement if they meet the conditions prescribed by 
section 402. And that right is in no part of that 
statute predicated upon eligibility under Public 
Law 108. 

Another factor in considering the chances of a 
disabled Reservist being physically retired with 
pay is the fact that the administrative determina- 
-tion of the issues precedent to qualifying under 
Public Law 108 are not binding upon the various 
retirement boards established by the Secretary of 
the Navy. This means that the agencies admin- 


istering the retirement regulations might not - 


agree that a Reservist’s disability was the result 
of an injury, or vice versa. Furthermore, they 
might consider that the disability was the result 
of the “intentional misconduct or wilful neglect” 
of the man concerned, the earlier determination 
of “line of duty” under Public Law 108 notwith- 
standing. 

In case of death, the benefits to the beneficiaries 
include burial benefits, the 6-month gratuity 
statute (34 U.S. C., sec. 943) and pension benefits 
administered by the Veterans’ Administration (38 
U.S. C., sec. 701 et seq). 

Of course, as is clearly set out in the act, a dis- 
abled Reservist need not take the benefits provided 
for Regular Navy personnel. If it is to his ad- 
vantage he may, under the statute, elect to take 
under oné of the several alternative beneficial 
statutes, as listed by the above-quoted provision 
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of Public Law 108. These alternative statutory 
benefits appear to accrue regardless of eligibility 
under Public Law 108. Of course, the conditions 
precedent to benefits in each of those statutes must 
be met. 


(Since this article was written, two bills have 
been introduced in the House of Representatives 
which would amend Public Law 108. H. R. 7752 
would extend the benefits of Public Law 108 to 
those Reservists who are engaged in “authorized 
travel” to or from active duty, active duty for 
training, or inactive duty training, and to Reserv- 
ists on active duty for training over 30 days who 
suffer disability or death due to disease. H. R. 
7290 would. extend the retroactive effect of Public 
Law 108 back to December 7, 1941. At the time of 
this writing, neither of these bills has been 
reported out of the House Armed Services 
Committee.) 


THE 
TRIAL BRIEF 


By LCDR Hi. S. Cofield, USN 


E HAVE ALL ADMIRED the outfielder 
who races far out into left field and makes 
a catch high against the fence thereby saving what 
would have otherwise been a three base hit. We 
have all wished that we could perform the same 
sort of feat. But did you ever stop to think how 
this athlete acquired the ability to make such a 
catch? He had a plan—one which would fit any 
variety of contingencies. Ina quite different field, 
perhaps you have observed an experienced trial 
lawyer engaged in a hotly contested case, and have 
admired the smoothness with which he handles 
a witness or introduces complicated documents 
in evidence. This performance likewise is the 
result of a plan—a plan based on much advance 
preparation. This is one of the tricks of the legal 
profession—a trick which enables a trial counsel 
of very limited experience to look like a Clarence 
Darrow in action. 

Now you do not have to be a lawyer to try a 
summary court-martial case properly—a reason- 
able amount of intelligence and industry is suffi- 
cient. The less your experience, the more 
thorough must be your preparation. There is no 
substitute for adequate preparation of the case. 
With experience, the preparation becomes less 
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difficult and time-consuming. A trial is primarily 
a presentation of facts. The court must decide the 
case upon the basis of the facts presented to it. 
As recorder it is your job to present to the court— 
in the form of admissible evidence—all the facts 
necessary to prove each and every material allega- 
tion in the specifications. Now, just how does 
the uninitiated recorder go about preparing his 
case in such a manner that he will not forget to 
prove something essential ? 

There are two absolute “musts” in the prepara- 
tion of any case for trial. You must know the 
law involved in the case and you must know the 
facts of the case. How do you go about acquiring 
this knowledge? In addition to Naval Courts 
and Boards and Naval Justice, there are other 
aids readily available to you. There are, for 
example, two articles in the JAG Journat which 
can help you. In the December 1949 issue there 
is an article on the use of books which will be of 
invaluable assistance because it tells you how to 
“look up the law.” In the April 1950 issue is an 
article on pretrial procedure. It tells what you 
must do to prepare your case for trial—in other 
words, how to acquire the facts ofthe case. We 
will assume that you have followed the suggestions 
contained in both articles and now know both the 
law and the facts of your case. What else can you 
do in advance to insure that you will prove your 
case when you go to trial? What can you do to 
make sure that your case will not be set aside for 
lack of sufficient evidence? The answer is: Make 
a simple trial brief. This is a brief strictly for 
your own use—not one to be submitted to the court 
or convening authority. It is simply a method of 
organizing the case for trial and an aid in 
presenting the evidence. 

A form of trial brief that is both simple and 
suitable for the trial of a summary court-martial 
case can be prepared in the following manner. 

(A) An analysis of the specification—This is 


done by setting down in one, two, three order each ‘ 


of the material facts you will have to prove. Re- 
member that you must present evidence to prove 
every fact alleged in each specification. 

(B) An analysis of the evidence-—Survey the 
evidence available to you in the light of what must 
be proved. When you have determined what evi- 
dence you will use to prove each fact in (A) above, 
place after each fact, the name of the witness or 


witnesses whose testimony you will use to prove 
that fact. 
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(C) The witness list—On a separate sheet, list 
the witnesses from step (B) above, then place op- 
posite the name of each witness, the fact or facts 
which you are going to prove by the testimony of 
that witness. 

(D) The questions—Write out with as much 


exactness as possible the questions you plan to ask ~ 


each witness. This fourth step is unnecessary if 
you have had some previous experience in examin- 
ing witnesses, but it is strongly recommended for 
the less experienced trial counsel. This procedure 
will avoid such pitfalls as leading and irrelevant 
questions and will materially shorten the proceed- 
ings without omitting any essential proof. If you 
are not quite sure what constitutes a leading ques- 
tion from a legal standpoint, consult sections 275 
and 276, NC&B. 

Let us assume that you are going to try a case 
involving the offense of “theft.” Your specifica- 
tion reads as follows: 

“In that Robert “B” Easy, seaman, 123 45 678, 
U. S. Navy, attached to the U. S. S. Neversink, 
while so serving on board the U. S. S. Neversink, 
did, on or about April 16, 1950, in the crew’s quar- 
ters on board said ship, feloniously take, steal and 
carry away from the possession of one Paul (n) 
Small, seaman apprentice, U. S. Navy, one gold 
Elgin wrist watch of the value of about thirty 
dollars ($30), said watch being the property of 
the said Small, and he, the said Easy, did then and 
there appropriate the said watch to his own use.” 

Now let us write our trial brief. Step (A), the 
analysis of the specification, is a list of each nec- 
essary fact alleged in the specification, starting 
with the name of the accused. When you have 
finished, it will look something like this: 

. Name—Robert “B” Easy. 

. Rate—Seaman. , 

. Service number—123 45 678. 

. U.S. Navy. 

. Attached to the U.S. S. Meversink. 

. While so serving on board the U.S. S. Never- 
sink. 

7. On 16 April 1950. 

8. In the crew’s quarters on board the U. S. S. 
Neversink. 

9. Feloniously. 

10. Take, steal, and carry away. 

11. From the possession of one Paul (n) Small, 
SA, U.S. Navy. 

12. One gold Elgin wrist watch. 

13. Of the value of about $30. 
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14. Being the property of Paul (n) Small, SA, 
U.S. Navy. 

15. Easy appropriated same to his own use. 

Now you are ready for step (B) of your trial 
brief. You must now decide what witnesses you 
will use to prove each of the facts listed above. 
Usually counsel for the accused will admit the first 
six of these facts because they are easily proved 
and in most cases do not prejudice the accused. 
However, you must contact the defense counsel 
well in advance of trial so that in the event the 
accused does not care to make such admissions, 
you will have time to arrange for the witness who 
can so testify. This admission should be made be- 
fore any testimony is taken and may be in the 
words of the specification. An admission of this 
type should be in approximately the following 
language : 

“The accused admits that he is Robert “B” Easy, 
seaman, U. S. Navy, service number 123 45 678, 
that he is attached to the U. S. S. Neversink and 
that on 16 April 1950, he was so serving on board 
the U. S. S. Neversink.” (See sec. 582, NC&B, 
for this entry.) 

If the accused does not care to make this admis- 
sion, the personnel officer, first sergeant, or the 
division officer of the accused would be logical 
witnesses to prove these allegations. 

After facts Nos. 7 and 8 (the date and place 
of the offense) and Nos. 10, 11, and 12 (the act of 
theft) you will list the names of the witnesses to 
the theft, or the witnesses by whom you will prove 
the circumstances indicating that the accused is 
guilty of the offense. Fact No. 9 (the fact that the 
taking was felonious) is the allegation of intent. 
As pointed out in section 76, NC&B, intent, being 
a state of mind, is not subject to direct proof, but 
is a presumption of fact to be inferred from other 
facts. Therefore, your proof of this fact may con- 
sist of evidence such as testimony that the accused 
concealed the watch, attempted to dispose of it 
when apprehension was imminent, sold it or 
pawned it, and always of the testimony of the 
owner that he did not authorize the accused to 
take the watch. Hence, after fact No. 9, you will 
list the name of the owner and the names of all 
witnesses necessary to prove any such circum- 
stances as just described. Facts Nos. 11, 12, 13, and 
14 (the possession, description, value, and owner- 
ship of the watch) will normally be proved by 
Small, the owner of the watch. In addition you 
may wish to introduce the watch in evidence. 
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Fact No. 15 (appropriation) will normally be 
proved by the same witnesses—or some of them— 
who testify concerning facts Nos. 10, 11, and 12. 

Now you are ready for step (C) of your trial 
brief. After you have placed the names of the 
witnesses opposite each of the facts, take a sepa- 
rate sheet of paper and put the name of your first 
witness on it. Then, in a list below the name, 
record each fact you intend to elicit from this 
witness. Repeat this for all the remaining wit- 
nesses. This process is nothing more than cre- 
recording the facts on your first sheet, but this 
time it is under the name of the witness—the man- 
ner in which you will want it for use in court. 

Now for step (D) of the trial brief. Upon an 
additional separate sheet for each witness, write 
out the questions you will have to ask each witness 
to elicit from him the facts you have listed under 
his name. You will, of course, start off with the 
usual, “State your name, rate, and present duty 
station.” Then follow on through your list until 
you are certain that you have sufficient questions 
to establish the facts to be proved by this witness. 
After you have written your questions, study them 
and ask yourself whether they are leading, 
whether they call for hearsay evidence, or for an 
objectionable conclusion on the part of the wit- 
ness. Think about them as if you were counsel 
for the accused and were searching for grounds 
for an objection to each question. Remember that 
a leading question is solely a matter of form. The 
question can be framed in such a manner that it 
is not leading although it may mean making two 
or more questions out of one. This process will 
enable you to eliminate any questions that call for 
hearsay evidence or that will in any way jeopard- 
ize the rights of the accused. 

Another question that will frequently present 
itself is: “In what order shall the witnesses 
testify?” There are no hard and fast rules, but 
usually the identity of the accused should be es- 
tablished first. (The first six items of step (A).) 
Then the corpus delicti should be proved. This 
simply means proof that a crime has been com- 
mitted—here, a theft. (Sec. 149, NC&B.) This 
would indicate that Small would be your first 
witness after the identity of the accused has been 
established, as Small will probably be able to 
testify that his watch was missing under circum- 
stances indicating a theft was committed. While 
Small is on the witness stand he should testify 
concerning any other acts you desire to elicit from 
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him, such as value, etc. A witness should be dis- 
missed and then recalled only under unusual 
circumstances. 

Your case may be one in which you wish to 
introduce into evidence documents or real evi- 
dence. Some witness must testify concerning 
them in order that you may lay the proper founda- 
tion for their admission in evidence. (See sec. 
594 and 602, NC&B, for examples.) Therefore, 
include in step (D) of your trial brief the neces- 
sary questions to be asked the appropriate wit- 
ness. After a document has been received in 
evidence, have the witness on the stand read it to 
the court. 

If your preparation of the case leads you to 
believe that there may be an argument about any 
points of law, include your citations in your brief. 
Try to frame your questions in an unobjectionable 
form, but if you anticipate objections, have the 
CMO which supports your position cited in your 
brief immediately after the question involved. 
Also have the book on your table with a marker at 
the page you will read. If you anticipate objec- 
tions to the specifications or legal arguments on 
other preliminary matters, you should have your 
citations, or even a prepared argument, on sepa- 
rate sheets. 

If you are to try the accused on more than one 
specification, just continue the list of necessary 
facts in step (A) of the trial brief. Add the 
necessary additional witnesses in step (B) and as 
so on down through steps (C) and (D). Ordi- 
narily, you will not repeat the first six facts in 
step (A), as those will be the same in each specifi- 
cation, but be certain that you have checked all 
the specifications so that every fact which must 
be proved will be contained in your brief. 

When you have completed step (D) for each 
of your witnesses, you have a trial brief that will 
enable you to try your case with a sense of security. 
There will undoubtedly be surprises—there is 
nothing more uncertain than a trial—but you will 
always have your brief to come back to. Simply 
check off your questions as you go along. If you 
think of new or additional questions during inter- 
rogation, you can pursue the new line and then 
fall back on the last check mark on your brief, 
and goon from there. It is simply insurance that 
you will not neglect to prove some essential ele- 
ment of the offense which would require the find- 
ings and sentence of the court to be set aside by 
the reviewing authorities. 
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